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TAX-BASED EDUCATIONAL/EQUITY:

A New Approach td`chool.Finance Reform

.

'.

Introduction '14

. -1..%.,.

Recent public education has been shaped by ai is to equalize opportunity'

for all children by desegregating all-black schools,2 eqUallzing intrattatejund-

4ing of public scfoolk,3 and bringing public schooling to the phyttc411y, ntally,'

and emotionally impaired.
4

When initial attempts failed, ,refs tdrneb to th1

.11
1

Horace Mann expressed the mission of the public. schools well in 1848:
,

In a social and political sense, it is a Free school system. It

knows no distinction of rich or poor, bond and free, or between

those who, in the imperfect light of this world, are seeking,

through avenue, to reach the gates of heaven. Without money and

'without price, it throws open its doors and spreads the table of

bounty, for all the children of the State:

See .the Twelfth Annual Report to the Massachusetts Board of Education,4from Life
4

and Works of Horace Mann (Boston, 1891'), edited by Mary Peabody Mann.

2
for a brief history of school .desegregation in the U.S.' see Julius.L.

Chambers, "Implementing the Promise of Ba r own: Social Science and the Courts in

Future school Litigation" in Education, Social Sciences, and the Judicial Process,

Ray C. Rist and Ronald J. Anson (Eds.), (New York: Teachers College Press, 1977),

pp. 32-49; and S. Alexander Rippa-, Education in a Free Society: An American HiStorv,.

' Third Edition0NeW York: McKay, 1976), pp. 273-279. See, also, Robert, L. Crain

, et al., The Politics of School Desegregation (Garden City, N.Y.: Doubleday,_Anchor,
Si

4.

196g) .

3
John 1. Coons, ;'Recent Trends,in Science Ficlionyterrano Among the People

of Rist and Anson, Eds.; 4, cit., pp. 32-49. See Ow, William H.
'

Clurie, "Wealth Discrimination in School Finance," 68 Northwestern University Law

3
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courts 'hOping.that judicial edict could accomplish what the"Presideni)0governors,

and' glslative bodies could not.
5

But the courts often disappoihted reformers,
. . ,

for.federal and state decisions were not always a sure means to educational
. /. , 4

' tw.-.

.,>

.)equality. Since 1954, two approaches to equity have been pursued, usirfg, respec-

; °
0 .

tively, the "equal/protection under law" provision of the 14th Amendment of the

1" .,

,

United States Constitution, and the-"equal educational opportunity' language of
-. '-,..

,
1

I variou*sate constitutions,

But both legal approaches - "equal protection" and "equal educational,

opportunity" - have limitations, -as recent history of school finance reform shows.

In brief, the 14th Amendment, so useful in the movement to desegregate public'

schools, was not directly applicable to the new argument: discriminatjon based on .

.0 local property wealth.
6

The U:S. Supreme Court, refusing to declare suspect

existing variations in local educational expenditures, remanded the issue back to

the state courts for adjudication. Looking to the educational establishment

clauses of their constitutions, state courts in Some Cases could find no clear

guidance. How does one measure and prove "educational inequality"? And if the

state constitutpin fails to guarantee educational equity, but-only suggests it,

or does tot mention the quality issue at all, what case can be made for parity in

financing education?

iTiii7IN651 (1973); and W.,01. 'Grubb, "The .First Rotind oil, Legislative Reforp,in the

Post-Serrano World,' 38 Law and Contemporary Peoblems 459 0974). .

4
. The Rehabilitation Act of 1973, P:L.'94-142waT implemented in 1977;

Section 504 of the Social Security Acemas passed in 1977. Both have implications

for the education of the special child in public schools.

5
See Rdnald J.,Anson.and Ray C. Rist, "On the Shaping of Educational Policy:

The Transition from Administrative/Politicai.to Judicial Decision-Making," in

Education, Social Science, and the Judicial Process,-221 cit..,'pp. vii-Aviii.

6 San Antonio Independent School District v. Rodriguez, 411 U.S. 1 (1973)..
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This sort of dilemma emerged in New Hampshire. The state has great

inequalitieitamong school'aistricts, in terms of property wealth, expenditurs,
.

or

-iand pup-ii perforniante; it.offe-rs little state financial assistance to schools .

(lfew Hampshire ranks, fiftieth in- -state finding aid to public schools); and it

has no direct constitutional mandate for a quality education, only a genehlized

-

exhortation of the benefits of education. Though the stage was once .set for a

court challenge to the state's school finance system, the effort was not pressed,

for the retorters were unable' to find a constitutional approach, whJ would be
3

sufficientig supportive. The 14t1t Amendment test disallowed by the jRodri guez
.

decision of the Supreme Courtv-.) which stated that education was not a "f ndamental
;4. .

,interest" of the U.S.
ConstitutionS

.

7
Tte.New Hampshire Constitution p ovided .no ....

'..? ..,

a4ditional basis'foran.arvument. indee$z it is as general as it is owing: the

state is to cherish the interest of literature and tip sciences...(ad) to

. .

I.

,t kncourAge privi.te anOublic institutions 6,tt.,:ii not req ired,to /provide equal
,.

. -..: ; ..
-. educatfon for all,

I

"A New Approach

This paper presents.a tllirciapproach to educational f nce reform, one which

seems appropriate for New Hampshire and, perhaps, for o' er tates. Rather than

focus'ing on' he child and the child's family ai apprfchei.i volying equal pro-
.

teetion and equal educational opportunity have don-, we prop se to attack the
44,

...problem as 'one of tax equity, that is, the inab ity of all ommunities in a state

to raise equal funds for education with somew at equal effor . We argue that it

is the' taxpayers who are being discriminat d against, though' a case could also be

made that children suffer when the stet finance system, with its great dependence

on local property values, permits ric districts to raise large sums, of money for

7
Ibid.

New Hampshire Constitution, Article3..

'1;

,)

0
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.
schools through a relatively low tax rite while poorer districts are not able to

garner pearly so much despite their relatively high ,tax rates. Tax equity for
4

education, therl, suggests that cormiunities shouJd be able to raise roughlyiequal_

dollars7-prupil with roughly equal_ effort, should they so .desire,

The case or ta* equi

children regatdless of how

four-partsarlum.ent.

1. Educational Disparities

ty as emeans to equal educational' options for all

wealthy a slecific community is, can be baied.on

and Needs: The first step in any effort to reform
. . .. , , 6

a state's spstern. of school finance is to show the inequalities and needs among
. i .

. . ..
school disitricts. Since there is always' some dfscrepancParng resource alloca-

I
,..

tions and costs in any. social service system, ref,ormers most show that the 4.

I A.-. .

kliffererps Are not random, that wealthier school districts call collect morei
dollaysifor education with less effort thdit poor districts.

New Hampshire data.:are graphic' hi this respect: grdat differences in locally

assessed property valuation; grgat'slifferences in willingness to tax locally; and

Treat' variation in funds raged per pupil for education. The mosiac of school

finance statewide is one,which shows bath property rich and property poor systems,

along with greatly varying levels of school programs, materials, ptant quality,

libraries, and educational outcomes.

2. Tax-;Equity KConttitutional Approach: Since New Hampshire's constitutional
ire

provision for educational quality is vague and, therefore, ultimately useless, we

turn instead tta Article V, entitled "Power to'Make Laws, Elect 'Of fi , Impose

Fines anci Assess Taxes." It "reads:- *

.
full power and authority are hereby given and granted to the said General4

lkr
Court.:.to impose and levy' proportional and reasonable assessments, rates

and taxes upon all inhabitants of, and. residents within, the said state...
At'

(emphasis added) .9

9 New Hampshire Constitution, Article V.

6
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This paper argues that while taxes may be proportional within a par'ticularjuris-
.

diction, e.g.a school district:these levies arenot reasonable, given that
*

education is,` for the most 'part, a state function, that schools are heavily

regulated by state statutes, and'that the state makes expensive demands,on

school 4 and incurs an obligation to see that-these requirements can be carried

out equally.

3. The State's Power to Intervene: To make a case for state. intervention

into the fiscal. control of Idcal schools, reformers require some legal and pro-

cedural basis for redistributing educational dollars in a more equitable fashion`,

for education has traditionally been viewed as a local matter under direct control

of publicly - elected schOol board members.

In New Hampshire and elsewhere, school districts are,'l gally, creatures of .

the state: that is, they have no legal power except for that granted by the state.

'Under state statutes, New Hampshire hap required local school districts to finance

-education from local propeity taxes, leading to the wide Variation in per pupil

expenditure we noted above. If, as we shall argue, expenditures for education

across the state are proportional within districts but "unreasonable' across

districts; then New Hampshire-, as well as .other states, have the power to change

the funding process.

In 1950, the School foundation Aid program was created in New Hampshire, an

admission by the state that funding inequalities 'did ex4gand should be Corrected.

But the legislature has failed to appropriate enough money to support the program.

4
In 1976-77, for example, only eight percent of the needed amount was appropriated

to fund fully the Foundation Plan. One.can conclude, then, that states like New

'Hampshire have the power and authority to change the funding of school's. For, 1f

New Hampshire were consciously and deliberately to create a state-wide tax system

foreducation4dentical to .the existing dpcpntralized one; with heavy reliance on

local property wealth, no court .in the state could let it stand. clear'.

discriminatory nature would be cOnstituticrialiy untenable.
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4. The State's.Oblligation to Intervene: One can argue for reform in'yet

another way: in addition to its authority over local school systems, we assert

that, the state.altdhasan obligation to help equalize eduction'because of the

special attention education already receives in the.state legislature, constitu-

tion, and courts. In all states, for example, legislatures have indicated their

concern over and responsibility for the regulition of local education. TO a

large extent, the state sets standards for schools and requireltertain educational

programs by passing.specific, governing legislation: Recent research, in fact,

indicates that 75 percent of ldcal education,.p activities in New Hampshire Schools
. .

are mandated by the state government,I°;though New Hampshire prides itself on

_

small government and local prerogatives. By playing.such a large role in program

'development, the state legislature has createdithe uncomfortAbje dilemma of

`imposing programs and standards on localschools without Welping tofund the

consequent hosts. ,

Besides the requirements from the state, local school districts are also

"cherished" and "encouraged" by ,the New Hampshire Constitutton - the only local,

A

service so stipulated. Article III, while it falls short of requiring a quality

or equal education, does specifically urge the state to take an interesin the.

educational process:

...it shall be the duty of the legislators and magistrates in all future

periods of this government, to cherish the interest of literature and

10
For a national study of state mandated costs toiocal schoois see

)11.:

Frederick Wirt, " Does Control Follow the Dollar? Value Analysis; School Poli5,

and the State-Local Linkage," unpublished report. Rfchard Goodman has.recently

'studied the same question,in New Hampshire. Available from the Center for

Educational Field 'Services, School of Education, University of New Hampshire,

Durham, New Hampshire.

I
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science, And all seminaries and public schools, to encourage,private

and public institutioqs.;.
11

We argue, then, that the state has a special obligation to education, one

which it has long recognized constitutionally and legislatively. Since the

state requires certain standards, programs, and activities that ,cost money, it

should fund them on some kind of equalizing basis - or at least arrange a finance

methOd that allows poor school districts to comply with state stipulations, on ,at;

even par with rich distrtcts. The'Foundatioil*Ikid formula was 'such an effort,

though. it has never been funded adequately.

In summary, our argument for tax equity-based educational reform can be

stated as follows:-New Nampshire and other states rely heavily on the local
f

property-tax to fund education creating great disproportionalities among school

'district expenditures. Even in poor districts that tax at a relatiNely high rate,

the revenue raised is nowhere near.the amounts that property-rich districts have

generated with relatively low tax rates. One can then assert that government Ras- .

both the power and4.he obligation to ,change the funding system, given that school

systems.are created by the state legislature, are required to' provide certain types

and levels oreducation,And are the focus of special and unique'attention by the

&tate's constitution and law-makers.

). .'

'Given a need for equalization, the states authority, and its special pbTiga-

w

tion,.a constitutional challenge, using a tax parity argument, is possible.

The Research

Each, part of this argument requires different data and research methois.

First, the section on financial inequalities in New Hampshire involves the use of

state educat1pial and fiscal data gathered at various times: 1962, 1968, 1974,

477, and 1978 in New Hampshire's 160-plus school districts...,These data were

11.
New Hampshire Constitution, Sectioh'Ill.

9
ti
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available from state and local records on property valuations, enrollment evels,,

local tak'ratei, :and the" amount Of money collected- and spint.

Second,Lthe case for tax r jity as a constitutional approach to school .

finance reform is based on an analysis of the state constitution and interpretive

court cases. Mich as reformers' in the 1960s used the logic of the 14th Amendment
4

to extend >ights" to blacks and the poor,12 we'are attempting to show how the

"reasohatkle" and "proportio;a1" clause of the Nito Hampshire Constitution can be

.

used to foke the state to provide greater financial support to property -poor
.

school districti. Other states, too, may have such guarantees in their constitu:
low." A

dons, suggesting yet further school fiscal reform. '

Third and fourth, we offer an analysis that shows why .New Hampshire has both
.

.

the power and the obligation to intervene. For this section, we use Wormation.
..-

from the state's constitution, statutes, and' general practices.

The Need "for Finance Reform

Reformatfon, in our case, begins with the documentation of inequalitiei.

What is the extent of the differences in per pupil expenditures by school district?.

To what exteht "are the`se variations attributable to local' property wealth, local

tax effort, and ability to pay? Do state and federal contributions off -set the

limitations of local ability .and/or effort in school funding? the ''situation

becoming more, or less., equal? And finally, what is .the-impact of fundingdifferen-
.

tials on programs, facilities, and pupil achievement in the school district?

New Hampshire Finance Data: A,FOSt Step in4Building a Case

Of all the "states, New Hampshire is the most dependent upon the local prZperty

tax for school finance and is particularly. vulnerable to the problems stemming from

12
See Kenneth B. Clark, "Sbcial Science, Constitutional Rights, and the

CourXs," in Rist and Anson, cit., pp. 1-9.

1Q
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variations. in district wealth. In the latter respect-particularly, the state

typifiesfiscel inequalities present in other states which fund education throqgh

property taxation. Table 1 shows that, local property taxes contribUted between

86 and 89.5 percent of the Nevi Himpshire schOol budget during 1970-1976; state
- ,

fihancb accounted for 5 to 8.7 percent of the bUdget;'federal help amounted to
4,

4 to "5 percent; and other sources added up to.less than .5 percent.

TABLE 1.

New Hampshire Local School Revenue By

Source and Percent, 070-1976

Date, Local.

PERCENT

. FederalStte

19/d '88.64 6.84 4.19

1971 ",, 86.82 1' 8.50 4.37

'1972 '-'89742 5.62 5.00"
....

'1973 88.41 6.93 4135

1974 89.55 5.87 4.29

1975 88.22
.

6.72
4

4.61

1976 86.03 . 8,68 1,92

Other .

.33

.31

.26

.31

:29

745-

.37

. How do thesi figcres compare with national trends? Roe L. Johns, et al.,

report changes in local, state, and federal contributions between 1929 and 1970

as shOwn in Table 2. New Hampshire relied, it appears, more on local property

taxes for school support in 1970 at 86 percent) than did the national average

in 1926 (at 82.7 percent). By 1970, the national figure on local tax percentages

had diminished to about 53 percent but New Hampshire's apercentage of local

contribution was nearly 89 percent. Table 3 shows t e percrage breakdown in

New Hampshire (local, state, federal) in contrast o the other49 states and the
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TABLE 2

Percentage of Funds Allocated

,To Public Schools By Level of Government
13

1929 -30 1§39-40

Years

"1949-50 1959-60 1965-66' 1969-70

Local 82.7% 67,9% 57.3% 56.5% 53.0% 52.7%

State' ' 17.0 3T.0 39.8 39.1 39.1 40.7

Federal . 0.3 . 1.8 2.9 4.4 7.9 6.6

All Levels: 104.0% 100O% 100.0%. 100.0% '..1Q0.0% 100..6%.*

District of eolumbia.14 _Note that 'only a few states (Connericut, Oregon, and

South Dakota) coile close .to New Hampshire's dependence on local property taxes,,

conditions whichooliave changed as these states themselves have puhuedtfinance
(

reform.
.

Insert table.

o

, 1%
., $

is

Variations in Wealth 'Over Time: Given the nature of New Hampshire's revenue
..-

generatiod, the range pf local commkrcial, indus%trial, and residential property

valuations becomes a. determining variable in.a district's, abf110 to meet desired

budget goals. Table.4 presents the variation in equalized valuation per pupil in

it
13

RoelL, Johns, et al.', "The Devel6pment of'State Support for the Public

SchOols," Status and Impact of Educatioripl Finance Programs (Gainesville, Fla.:

f I1;e DigestNational Educational Finance Project, 1972), pp. 20-22 Data fi0 it D'gest of

ljt"
Educational Statistics, 1969, Ed'. (1969); Table 67, p. 50. 44r. '. 41'

14
Robert D. Reischauer and Robert W. Hartman, Reforming ,School Finance

'(Washington, D.C.: Brookings Iristitution, 1973), 10; source, National EduCation
. ,

:

Association, Estimates of School.ttatistiCs, 1971-72, Table 9, p. 34.

12
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'TABLE 3
-

current Systems of School Finance
if

It

rk

lit

.
_

..

r

.

Table 2-3. plstributlon of Federal, State, and Local Financing of Public Schools, gy
State, 197041 School Year

i

..

.

.

.
_

..

. (
I

__

.

"1

e

.

,

,

,

-

A

Percentage of revenue receipts
'

State Federal State Local and other'

Alabama 18.9 5

Alaska
-00,5. 20.6

17 4 71: 't 10.9
Arizona $!7 43.4 47.9
Arkansas ' 11.5 , 44.2 17.3
California 5.1 35.2 59.8
Colorado' 7.9 29.4 62.7
Connecticut '. 2 3 23.3 74.3 .
Delaware 7.2 70 8 22.0
District of Columbia 15,4 .I. 84.6 z
Flonda . 10.9 554 34.1

. Georgia 10 9 54.7 34.4
11 Hawaii ' 7.7 . 89.4 2,9

Idaho 11,.8 39 3 48,9
Illinois 4.9 34.8 ' 60.3
Indiana 5.1 31 5, 63.4 '
Iowa * 3.3 27.9 - 68..8
Kansas 6.8 i 29.9 , 63:3
Kentucky 16 7 53.7 29.6
Louisiana 14.3 56.2 29.5 '
MaRie 7.9 31.9 604
Maryland 5.8 35 3 58.9

_Massachusetts . 5.4 25.0 69.'6
Michigan 3.8 .41,3 54.8'
Minnesota 4:4 46 0 49.6
-Mississippi 28 1 47.6 24.2
Missouri 7 7 ., 31.2 61.1
Montana 8 . 0 24.0 , 68.0

o Nebraska 6 0 18.9 ' 75.1
Nevada 6.7 37.5 55,8
New Hampshire,. 4 8 9.9 85:3,
hew Jersey 4.8 26.1 69.0
New Mexico 17.5 61.5 21.0 I
New York -I 3 47.9 47.7
North Carolina ,' 1.5 9 66.2 . 18:8
North Dakota .10.0 28 2 . 61.8
Ohio. 4.3 27 9 . 65.8
Oklahoma 10.6 41 1

. 48.2
Oregon 5.9 (9.6 74.5
Pennsylvania

.
5.5 43.7 -50.8

Rhode Island 7.2 ' 34.4 58.4 -
South Carolina 17.7 56 3 26 0
South Dakota , '10.6 J4 3 75.1 .
Tennant 14 6 44 5 40.9
Texas 's, 9.1 47 9 43.0
Utah 8.3 5245 39.2
Vermont a ", 6.6 , . . 32.8 60.6

A. ' Virginia 10.5 33.8
' Washington 3.4 50.7

55,8
41.9

West Virginia 12.9 49.4 37:7 .'
Wisconsin . 3.5 30.6 65.9.
Wyoming 10.1 32.9° 57.0

50 statesald District I. "0
s of Columbia . 7.2 40.0 52.8

Soveset Nations! Edveatkra Association, Estimate: of School Slariztlez. 101771:Table 9. p. 74. Fisurei
are rounded and may not add t6100.

va. Includes restage receipts from lo5alvad Intermediate lourcei, gills, andliiblon and feel from patrons.

465
I

I

4
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the'state: from a school district with a low of $45,744 per studenA to one with

ahigh of $1,618,293,'a ratio of 1 to 35 in 1977-78. Den when thj school

districts are grouped by wealth into six somewhat equal units (by number of

pupils),, the range is great: from Group 6 (property rich) with $174,414 to

Group '1 (property poor) with $60,487, a ratio of 2.88 to 1.

cl`

4,

- TABLE 4

Selected Data from the School Finance Rei;ortP.

, 0

Property Weeith of New Hampshire School Districts, 1978

ROAge.in Equalized

luatron Per Pupil

Wealthiest School District

Pupil Group 6* (Property Rich,

Pupil Group 1* (Property Poor)

Poorest Schocii, District

. State Average

c

1977 -78
,

$1,618,293

174,414

60,487

45,744

94,766

Ratio (Highest District to Lowest District)
0,

Ratio (Pupil Group 6 to 1) .

'

When thl extreMes are compared to the average in the state, the wealthiest dis-

trict (with $1:6 million behind eabh.C9i1d) is 17 times wealAhiprIthan.the average

.

district with $94.8 thousand), While the poorest is only half as wealthy as the

me0 '($60.5 thousand to $94.8 thousand):

Taking a,.twelve year Perspective, furthermore, one notes that the richer
I.

*35:1
A

2.88:t

districts increased in wealth faster than their poorer counterparts, thus widening

the,gap in taxable property resources (see Table 5). One can conclude that one-

Nah of .the 'Chirldren in NeOltnpshire live in communities in which wealth increased

by 88 percent, i,n contrast to richer areas which grew in value by 160 Percent.

-

4 5'
.Data from the study of New Hampshire schools, by Richard Goodman, Center

Mr Educational Field ,Studies, Durham, New Hampshire, 1979:

, 4.

1-4
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'TABLE 5'

The Property Tax for Education in New Hampshire for 1962, 1968, and 197416

(N = 131

Property Wealth' of .

District Population
114

Adjusted. Year

Non-Regional

A

Districts)

Equalized District

.

Property Wealth

Pee*Pupil

Percentage Increase

Between 1962 and

1974'

Poorett Districts ` .

1/6th of Population 1974 - $,074

Number. of Districts,. 27 '1968 17,681 +88%

1962' 15,191

Richest Districts

1/6th. of Population 4
-

1974 $104,369

Numbier of Districts = 11 196g 49,095 +160%

.1962 ,40,141

*

Interestingly, the 1974 level for the poorest one-sixth ($28,074) is considerably

4
lower than the 1962 figure for the richest one-sixth (t40,141). So, TO only did

the ich

.

districts get richer, fastei (up 160 percent) in twelve years, but Vey

also started out in 1962"way ahead of the point where the Odore4t districts ended

up in 1974. The trend, then, toward greater, not lesser, disparities.

Tax Rate Variation Over Time: Between 1962, 1968, and 1974, the average prop-

erty tax per thousand dollar's of assessed valuation (millage) did not increase

greatly: from$18.84 to $21.19 to $20.14 respectively. Perhaps the increases in

property values noted is Table 5 were sufficient to raise 'necessary schoo.l revenues

without increasing the millage scare.. a
16

Research by Richard Wint?rs, Dqpartment of Government, Dartmouth College,

Hanover,'N.H., 1979. .

a
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Whep one oximinei the tax rate by wealth groups oven time, one notes that

property wealth,allows rich districts to raise more money per pupil with-less

effort, that is, through lower rates per.thousand dollars. More specifically, a
--: 4

poor,town in group "six had only $28,074 behind each student for tax purposes in

1974, forcingthe community totax itself'at $26.92 per thousand.dbllars, while

. raising only $755 per student. Rich communities, on the other hand, had over

$100,000 of property valuation supporting each pupil, alloWing these school dis-

tricts to have a lower millage ($12.91) and still derive an average of $1,347

per school. child in 1974 (see 'Table 6).
17

Insert ,Table 6

And poor towns have always tried harder. While the richest one-sixth of New

Hampshire school districts were able to lower their mil duilpgthe 12-year

lwperiodby about three mills (-19 percent) and still moreltan double their per
.

.

r pupil spending (increased from $636 to $1,347 per student), the poorest grour

during thg.,same period had to increase its effort by more than 5 mills ( +24 per-

cent) but still could claim only moderate ileVels of support ($755 in 1974).

Hence, the common belief that the poor do not support the education of their

children appears false, if the New Hampshire data arg any.indication. In 1974,

4

the poorest districts in the state taxed themselves at more than twice the rate

as the richest sixth, 26.92 compared to 12.91 mills, yet achieved only ai5out half

the tWearnings ($755 versus11,347).
\"

State and Federal Aid Over Time: Since property wealth in mist states is
14

unevenly di9tributed among school systems, the poor districts are often given

access tofunds from other sources. But, as noted earlier, state and federal

school-aid to New Hakshire is small, amounting to slightly more than 13 percent

of :local school budgets.

17
Ibid. 16
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TABLE 6'

The Property Tax for Education in New Hampshire* for 1962, 1968, and 1974

.Property Wealth of TOwn

- Population Adjusted

to Equal Sixths

a) Poorest Towns

Numberof Districts =
4

6) Poor Towns

7 -

s

/

f)' Wealthiest fawns,

Nymber of Districtt = 47

1974 34,545

Number of Distric s 20 1968, 19,107

1962 16,281

c) Middle-Wea)th awns 1974. 38,987

N.ger of Di tricfs'. 16 l!68
0

4,930

17,7281962

d) Middle:We th Towns 1974 45,882

28,549Number. Districts 10 19687

062. 25,011'.

48,925e) Weal' hy Towns 1974

Nu e'r df DfStricts 0 20 1968 23,038

1962 21,615

1974' $ 28,0/4'

196$ .17,681

142 . 15,191

197;::) 104,369

1968 49,095

Equalized District Property Tax Rate Town Spending. Per

Property Wealth' Per $1000of pupil (Property

Year Per Pupil Equal Valuation Wealth x Tax Rate

$ 26.92 $ 755

25.4724.11% 450

21.69 329

25.67 860

25.21, '481

21.28 346

22.70 885

23.08 621

20.27 359

21.79 999

. 22.76 "649

18,40 460

20.16 4 486

21:92 524

18.45 . 398

1962 40,141

12.91 1347
.

15.87 -18.6% 779

15.86 636

84

* Date for 131 non-regional and non-consoli fted school districts.

17
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,This is not to suggest that the legislature is unconcerned. In the early

1950s, New Hampshire created a foundation ad program which made, in the wording

of the law, "unrestricted financial aid available for paying part of the general

costsf operating schools." State aid would be forthcoming only if the districts
.1

were already taxing themselves at a minimum of $14.00 per thousand assessed

valuation, hardly a difficult stipulation for the poor school districts to meet:

.

their tax on property was actually much higher than 14 mills.

Though, since 1950 the intent to help local schools has been there, the

dollars from the state coffefs have not. On the average, the state legislature

'has underfunded. the foundation program by 92 percent annually. Table 7 shows the

amount& needed to implement the program, the amounts requeited from the appropri-

ations committee, amounts actually appropriated, and dollars spent. 'In 1977, for

example, about $40.5 million Was-needed, but only $3.87 million was appropriated

- less than ten perCent of the original request. In fact, the yearly funds have

. diminished since 1971, mAen the New Hampshire legislature raised about $5.4

million for general foundation aid to local schools.

Insert Table 7

Other forms of state aid - such as School BuildiAg Aid, Sweep akes Aid, and

a plethora of categorical programs - are npt designed to overco local inequalities

in property values. In fact, recent research indicates that drool Building Aid

tended to be used.mote often by the larger and wealthi r districts in New Hampshire.

Perhaps these school systems had enough funding fro propertty taxes to allow them

.

to consider launching school construction and, thus, they gained eligibility for

state BuildingAid.

The Impact of Inequalities

Though the case for finance reform in New Hampshire does not rest of the

18
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denial of educattonal equality, as other state reform efforts have, there are

strong indications. that poorer districts do suffer fromthe lower funding levels.

Here' are a few. of the cqrrelations, between wealth and educational oqcomes,in

14w Hampshire:18

1. librariesi Poorer districts have about half the library facilities of

the better-off systems in, the state: .

-

2. Education Beyond High School: According to recent information, more than

half the graduates of high schools irk property-rich districts in New Hampshire

attend college or vocational schools after high school. In the least affluent

district, only slightly more than a thirdof the high school' graduates continue ,

their studies beyond high school. 4,

3.* Kindergarteni: None of the propeity-poor school systems offer public
. . 1

kindergarten opportunities while such programs are available in 70 percent of the

wealthier systeuis. I

1

4. Secondary Vocational Education:
t

InIthe propqrty-rich districts, 18 per-

(cent of the students enroll in some ferem ofihig 'school vocational /technical .
,

!

programs compared Ao only 3 percent in the Clisadvantaged systems. This i\ in
i

spite. of the obvfpus need that poorer.students, who will not likely continue their

education_beyond high school, mighttave for learning a trade.

e. Physical Education: Students in less-advantaged schools have less'

physical education and fewer organized sports than their counterparts in richer
J

.districts.

6. Staffing: Wealthier districts employ 50 percent-more staff at the high

scilpoi level and 25 percent more at the elementary school level than schools in

nx
.the property-poor systems .e.

18
"Is it Fair to You? How Schools and Taxes Relate to Educational Oppor-

tunities in New Hampshire," Newsletter, April 1979, Center for Educational Field

Services, University of New Hampshire, Durham, New Hampshire,

21)
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'7. Teacher. Background: Teachers in-property-poorstems haye,'&on the
1 .4

. ,

. average, only half the teachihg experience and are only half as likely tO'hold

Misters' degrees as.thelr counterparts in.the wealthy sys.tems.

\ .In summary, the distribution of property values in Hew Hampshire and other
. 0

7 gates creates, a situation in which poorer districts try harder blit get less.

Since the state and federal governments have not acted to counter the impact of

local wealth on school spending, the gap is widening.

Tax Equity: A Constitutional Approach to Finance Reform

,y,

4 .

The ability of wealthy families to secure an expensive education for their
, . ;

,
, .

.

childrk has been a. reality in the United.States since Colonial days.19 Even the

advent ofjthe common scho

privilege' of wealth.
20

I

01, based on property

0 the 1950s and 1960s

taxation, did not obviate the

, spformers turned to Congress,

state legislatures; and,inaliy, the courts, to pressure; for greater equality

2

in the education-of all children.

, 4

Using the 14th Amendment of the U.S. Constitution and the precedent of Brown

i. the Board of Education (1954), reformers in California were successful in

_,proving the illegality of the state's scheme for funding public education. Philip

'B. Kurland characterized this "egalitarian revolution"Las one in which a judicial-
19

Of

See Lawrence A. Cremin, American Education: The Colonial Experience, 1607-

'1783 York: Harper and Row, 1970) and Bernard Bailyn, nibliographtcal EAay,"

in Education in the Forming of American SociAty: Needs and Opportunities foriStudy

(Chapel Hill, N.C.: Univer.sity of Northarolina Press, 1960).

! 20 For a discussion of wealth and eduCatiOn in the era of the-public school,

Michael B..Kati, Class, Bureaucracy, and Schools (New York: Praeger, 1970";

and Seymour W. Itzkoff, A New Public Education (New York: Maay, 1976), chapter

3; David B. Tyack, The One Best System (Cambridge, Mass.: tiarvard University

Press, 1976).

21
th
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doctrine "made dominant the principles to be read' into' the equal protection cl.ause."

Thus, in 1971, when Serrano v. Priest was decided, there were high boVes that the

U.S. Supreme Court would concur, in California or.other.tates, malting nationwide

finance reform possible, much as the Brown case had revolutionized race relations .

in education.21

The doctrine of equal education expenditure undergthe 14th Amendment, tested

again in Texas in the Rodriguez (1973) case, was not fieclared.by the High Court to

be a "fundamental interest" wider the ,U.S. Constitution, The Court found-ttrat---

disparities among school districts in at wealth available for ethicatioa was not

"suspect" and refused to apply the "strict scrutiny test" whereby the state of

Texas would have to show a "compelling state ioterest"which justifiid the inequal-

ities in funding. 22
,.

. . . . . ,
Further, the existence of poor taxpayers in rich districts weakened the argu -.

meat that these f ilies were sufferingAiscrimination. Also, the Court found that
. i..- .4.6

what Serrano had claimed was discrimination against children.in poor school, systems

was "reasonable," giver the state's legitimate objective of grapting local control
.

to school systems and that even children in poor communities like San Antoniov Texas

were receiving, according to the'eCourt, -adequate minipill offerings.

The issue of school funding equity, then, was declared to a a state matter*

be defined under state constitutions. If, in the 25 or 'so states.where legal

determinations of :schod14funding equality have been, orare being, pressed, the:

states' constitutions contain some form of "equal eduCational opportunity" language,

then refotm is poSsible.' If the language-is vague, or nonexistent, the othbr
0.7 .

legal avenues are necessary.

21 See 4rthur E. %se,- Rich Schools, Poor Schobls (Chitago: University of

Chicago Press, 1968), Chapter 2.

22 San Antonio Independent School District v. Rodriguez, Ed, 2d 16, 93 Sup.

Ct. 1278 (1973).

90
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4

Tax Equity_ A New Approach.

The tax equity issue has promise as a means for equalitingexpenditupes on

education. In New Hampshire, for example, eqUity of taxation is more specifically

encouraged in the constitution than educational'eqvality; there-is a case law

Pointing toward a statewide approach to parity. Moreover, it may be easier to

demonstyate tax discriminattgn, based on local wealth, or its absence, than to

prove the inequality of educational opportunity.

The legal argument is as follows: First., the taxes in the statemust be
; l .

qually shared b' all those being taxed (proportiopality), according to the con-
.

Hstitution in New H psilire. Second, the tax itself must be a just-one (reason-

Ableness), meanie that, the class.ification of who is to be taxed, for what

'services, and within what legal-geographical jurisdiction must be an appropriate

one for the services rendered,

, ,Ouraliument, in brief, is that New Hampshire taxes are currently proportional,

(that is, citizens within a given school district are beaming an equal burden for

their,ithools, since the state checks property assessments yearly within jurisdic-

tions). But the classifitatibn structure'- delegating the responsibility for

fihancing education to local districts - is suspect, given the state's involvement

in and demands upon public school systems. If we can show that the state - not the

locality - bears the major responsibility for financing public education, then it

follows that the current classification scheme which places 87 percent of educa-
.
tional.finapcing on lo6a1 taxation is 'unreasonable" and,, consequently, unconstitu-

.

tional."Ihe state court might then force the legislature to increase efforts to

equalize spending on education across the state by using state-generated revenues.

The Doctrine of Proportionality: Article V of the No4 Hampshire ,constttution

gives the legiklature the authority to "impose and levy proportional and reasonable

assessments, rates, and taxes upon all the inhabitants of, and residents within,-

the said state...." The term "proportional" is an important one and das been inter:-

23
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0
preted by courts for a century and'a half. In 1829, the earliest Supreme

4

commentary appeared:

...the same tasshall be laid, upon 'the same amount of property, in

part of the state, so that each man's taxable property shall bear i

due proportion of the tax according to its value*. And a tax thus 1
:r

upon the taxable estate of the, people, it a proportional tax, with

the meaning of the constitution.
23

)

To. insure that each taxpayer Pays his fair share, the court ,required t at assess-

ments be made on a regulai. basis. 4

very

d

The public charges of gokernment, or any part thereof, may

raised by taxation upOn polls, estates, and other classes of property,

including franchises and property when passing by will or inheri ance;

and there shall be d

every five years%-at

shall order.
'24

valuation of estates within the state taken lanew

least, and as much oftener as the
\

general court

4

Except for the outlawing of poll taxes, the notion of everyone tlthin a conniud y )

paying his fair share through proportional taxation on Rroperty was established in

early case lay and supported throughout the following years.

Proportionality alone, however, is not a useful lever for reforming New

Hampshire's method of financing education s4nce, in any given school district,

taxpayers share the same local millage for the support o cation and'other

local services. Further, the state monitors and adjusts the land values within

districts to see that proportionality of taxable property is maintained; ence,

the term "equalized assessed valuation."

The Doctrine of Reasonableness: But, besides the importance of a tax burden

being distributed equally, the state constitution says that a tax'should also be

TIMMI0111.

23
New Hampshire Reports (Concord, N.H.: Capital dffset Co., Inc.) Vol. 4,

Opinion of the Judges, 1829, p. 568. ,b

24
Ibid.'

A
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"reasonable," a more'elusive notion and one which may be useful in reforming the

way education istunded in New Hampshire. In-1829, the court determined that

. "reasonable4meant "that taxes shall be laid, not merely proportionally but in

due propottion, so. that each individuars ust share.end no more shall fall upon
,

him.
,25

Here isintroduced a sense of sajne limit on the amount a taxpayer should

,

pay, as well as,the notion of equal dist ibution or proportionality. ^

. .

Nearly a century later, the cour eturned to the point. This time the ques-

tion was, "What shall be the apppriate group of taxpayers to be assessed for a
t

. .
.

particular service"? The court decided:
*

\ ..

The caution expressed $ Mildred years ago, that taxes'. must be laicnat

only proportionally but also in due proportion,' has a reference, to some-
.

.

thimbeildes a basic problem in mathematics. In that pa6t saince,
.

nothing is- added to the propOrtion by saying that it is in due proportion, .

.- : .
0

The meaning here is that a reason must exist for the sele4ion of the
. .

subjects of taxation (our emi)hases):28

In 1937, the.question of reasonableness of taxpayer classification, the subject

of taxation, was specifically addressed. "Although the class of persons

especially affected may be small in number, or the area directly-i.nvOlved is not

of large extent, inequality is snot hereby produced if the classification is

reasonable or 0 the area-ts-not .defined in reasonable discrimination of favor or

digavor."27 Finally, a clearer pronouncement of the saMe'principle was made by

the judges of the New Hampshire high court in 1973:

(The classificationjef those taxed unit) must reasonably promote'some

proper object of public welfare or interest and may not be sustained.

, when the selection and groupings are so ar6itrary as to serveno usg-
.

ful purpose of a public nature,28

25
Ibid.

26
"pinion of the Justices, Vol, 62,. 1927, p. 574. 1

27 .Opinionr
of the Justices, Vol. 86, p. 453.

28 AnininA of fhn 101,-tirne dh.$1 11/ 1(17/

\--
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*
Taies, then, mast be Liniform within jurisdictions Ihd they oust also be reason-,

able in terms of who is taxed for what services, ."

We are challenging'the current thinking of policy-makers that the'financing

of public schools is primarily a local responsibility. In other words, we argue'

that the classification used 0 establish this taxing unit -- that is, primarily

the public school district - may not be reasonable for purposes of taxation. As-

shall be discussed fully in the next section, this conclusion rests on'the conten-

tion that: (1) "Towns are but subdivisions of the "state, given cefrtaineovernmental

power and charged with some local government duties. Any part or all of the local
. .

duties and obligations may be assumed by the state:"28 (2) The state mikes

. 'numerous demands on the school systems and, thup;'has an obli§ationto see that:

the funding of these ma-Mated functions is possible and somewhat equal. (3) The
t

, .

.. . .

state's' constitution gives special status to eduCation, setting it apart frOM

. $,' ..,

other social services. And (4), the state has the legitimate authority to assist

local schools. financially (witness the 19Selawestablishing the Foundation Aid
)

,

program). t

In summary, we hive attempted to establish in this section that for a tax to

be constitutional, it must be proportional and reasonable, reasonq le here meaning

services pro-that a taxing classification should be appropriate for the unit

vided. jf it can bedemonstrated.that ublic education is, indeed,' primarily a

state rather than a local service, then eassifying for taxing purposes according

1

to local proOerty wealth must alcome into question. For, if education is chiefly

a State:servfce, then widespread variatio in taxable property wealth makes it

unreasonable and discriminatory to classify local.school districts.as)he tax unit,

Education as a State Service

We are brought to tiTe perennial qugstion: Is education a service provided by

the state or local 'government? The answer in post stateA (Haw4ii, with ,its single

28
Opinion of the Justices, Vol. 113, 1913. 2'6
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.

"slipwide school district, an obvious exception) is that education is a coiicern

eu
bf both the state', which creates and regulates schools, and the local communities,

which support and govern the daily operation of schools. As with many relation- .

ships in government, there is considerable ambigu

" I

."'
who has ,final and ,absolute powerl4ancli!ho has adm"

Analysis of NeW Hamps rye state-local

education indicatts .thtl.though roles are

d major rolecln educption, thqugh whether this,role was self.- assumed or constu-

-tionally-based +unclear. In this sectiorl, we discuss the state-local role,.

y surrounding the questions of

istrative control,.' At'

interaction on matters involving

. _

less precise, the state has taken onr

concluding that final responiibljily rests with the state.

State Involvement'in Education,
a i

ucThe importance of public edatiw to New Hampshire fannot be exaggerated, .

`44',

for 'the state's conttitution, court decisions, and legislative fmlicigi have

recognized the essential responsibility of the state for insuring education far' 414.

all New Hampshire' children. ',As crated earlier, Article 3 of the state's

pertains chiefly to education, the.only04ocal service'specifically mentioned in the

document. toreover, four other parts 04 the constitution refer to possible aspects

of education, such,as,"seeking and obtaining happiness" (Article 3);:"Rights of

Conscience" (Articte 4); 1:gubl,ic Protestant teachers of piety, rplion, and

mIrality" (Ar=ticle 6); and towns'. "exclusive right of electing their awn public

sf

teachers" (Articfe 6).

le
-'New Hampshire cpulits havebeen ambiguous about the state's rale in public

education, despite the constitution's frequent mention of this service. In 1902,

the courts seemed to assoc.' the final respopsibillty.with constitutfbnal-

..
..

t... V
require nts: 0 .

The 'education of the citizen is essential to the stability of the state.

is apropos ion too plain to'discuss As a mere generalization of our

pwq,it would command iiimediate and universal assent.... Showing that

4 . 7
a o
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something More than a mere sentimental interest was intended by this

injunction "to cherish the interest of.literatare," etc.i this

4Jr
'Court hasisaid: "the clause in the constitution:.:111-re9frd to the

,

V
encouragempit of literature, in connection 411:160 ear, egislation

on the subject...shoft conclusively if.any s fi eiteldentlAwere needed,

that the framers of.the constitution, as well'4 thenr contemporaries

in the legislature, regarded the subject of education as one of public'

concern, to be cherised, regulated, and controlled by the state; and

the gri'at mpltitude and variety of acts passed since show that no

different view has ever been entertained.... The Constitution enjoins

the duty in very general terms, otfmagistrates and legislators, as one
ir

of Oramount importthce (emphases added). 4P..,

From this statement, it would seem obvious that education is a state duty.

In 1912, the justices reaffirmed "the duty of providing for education of

children wit4in its limits, through thelMort and maintenance of public

schools, has always been regarded in this state in light of a governmental duty'

resting upori the sovereign state." 'Rut the courts drew back from asserting that

education was a constitutionally-mandated duty:

It is a duty not imposed by constitutional provision, but has always

been assumed by the state; not only because the education dfYouth is a

matter of great public utility, but also and chiefly because it is one

of great public neoessity,for the protection and welfare of the state

itself.
31

,.. . 4,
,

ilb

In 1935, though the court refused again to define education as a constitu-

tional duty, it did decide that itwas a state reoe lisibility:

30
.New Hampshire Reports. Vol. 71; 'State v. Jackson, 1902, p. 554.

31
New Hampshire Reports, Vol 76,,Fogg v, Board of Education of Littleton,
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The, gonstitution recognizing the subject of education as "one of

PiOramount :public importance.," merely enjoins that it be cherisilq,..

;°r regulated, and controlled By the state. "32
. t

Here the court included the requiiiments thateducation be.,"regulated and-con-

trolled." Thoughit didro require that education be provided for all, it ,did

establish that, if this service Nere provided, responsibility for its icontent and
.

purposes would fall to the state - not the localities. 4

Ln 1935, the court again commented upon the controls exerted by the state
-.N 1 / PI , ..

ever local education: ,

"In 1919, a poiicy of centralizing the state's educational system under

..

la a uniform administration and control was adopted (Laws 1919, c. 106).
, .

This act created a state board of education with the "same powers of
9
management, supervision, and direction over all public schools in the '

state as the, directors of the ordinam bustiness corporion have r
over

. the business corporation, except as its, power and duties may. be limited

by law (section ,5.1) "33
. -

It-seems obvious, then, that as legislation was passed to control and direct
.

education, the state' s obligation to maintain and supporlocal schools, also

grew. , t

It can be concluded .that public education in New Hampshire, and perhaps

other -states as well, has always been regarded as. astate service, Interms of

the programs offer ed, the benefits provided, and the level of government -toiwhich

local schools are responsible. In 1978 alone, the state of New Hampshire

regulated 75 percent of all local actiities through 85 different requirements.

32 New Hampshire Reports, Vol. 87, Coleman v; School District pf Rochester,
. ..

...

, 1936, p. 466.,
33 Ibid., p., 467.
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and statutes.
34

The "duty" to Offer/these servites, which either the state

imposed on itself or the constitution mandated, has likewise been imposed on all

the taxpayers inthe state, whether local resources are available or not. it

:seems evident that toallw the to to legislate so many requirements but then

-rto isolate fundaising &the local level,"fs inconsistent.

The Reasonableness of the Existing Classification

Is the classification scheme which places the primary tax burden on the local

school tistricts constitutional? We icgue that the,burden is'excessive in New

Hampshire and other states where great disparities exist; furthermore, "local
,,

conirol,"long used as a rationalization for funding differences, is only a myth,

except in'wealthier districts where sufficient funding allows them to cash in on

their options. Thus, using local property wealth as the unit of taxation is an

arbitrary and discriminatory classification benefiting ,those school districts with

high valuations and discriminating against those with low taxable property vVues.

The Foundation Aid program, first passed in 1950 and supported by the court,

was a reaction to this disparity. In Gilsum v. Monadnock School District (1964),

the justices recognized the problem of inequalities and the bdrden placed on local

.schOol districts by the state:

The history of the legislation_ granting foundation aid show an unvarying

purpote to help the needy school districts. The eligibility for this

aid to at all tints been bottomed on the failure of the equalized

'valuations' of whicll.composed the school district to provide a sufficient

tax base to proyce the funds necessary to meet the cast of certain

required programs of public education.35

34
_Goodman data; see also Wirt, off. cit.

35
New Hampshire Reports, Vol..105, Gilsum v. Monadnock School" District,

1964; p..364.
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In this opinion, the court seems to be laying the groundwork for an attack oni

local taxation as the major means fdr financing schools. It recognized both the

limitations of property taxes as the basis 'for raising funds and the on-going

pressure frbm'ithe state for more costly programs.

In deciding the case, however, the court stopped short of condemning all

differences in local school expenditures. It considered the problenr of varying

.

burdens among school systems and found that a locally-based classification was

constitutional land that taxes must be uniforppd proportional only within the

same district. Though, again, the court ruled in favor of proportionality, it

did not treat the "reasonableness" of the total taxing structure for education.,

In summary,, very few cases of this nature have been tested in court, leaving

the way open for a direct challenge to the way schools are funded through unequal

taxation. At present, only A4zona has directly addressed the issue of taxpayer

equality, and the Courts of Connecticut and California have only implicitly

accepted the standard by ruling that educational opportunity should not be a

function 'Of local wealth. Allan !Widen, in his study of reform in Colorado,

explains bhat most cases using "educational equity" arguments "have sought to per-

suade the court that education was a fundamental interest of the state." He

continues:

And /ordthat the method of funding education created a.suspect classifi-
.

cation of school districts based on wealth. This strategy was used

because, if:successful, it would trigger "strict judicial scrutiny putting

the burden on the state to show'that the funding structures in force were

needed for, some "compelling state reason."36

In essence, we are making much the same argument - that education is a fundamental

36 Allan 'Ude'', SChol Finance Reform in the States, 1978 (Denver, Colo.:

Educational Finance Cen , 1978), p. 9.
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interest if the State - but not for the reasons of educational equity. Rather,

we approach the issue from the perspective of tax equity, emphasizing the

"reasonable" clause of the New Hampshire Constitution. While there islikely no

federal court route to school finance reform, as "equal protection under law"

promised in Serrano, tax equity does have promise, in New Hampshire and other

states.

Some Implications

It would be difficul3t to second-guess the courts and present remedies, though

we can point out the problems and how they might be remedied. It does seem clear,

however, that if a case can be made that education is primarilia state functidn,

then Some statewide tax equity is required. Reformers have long recognized this

need. A number-of schemes have been suggested,.,many of which would help equalize

educational fundlng in New Hampshire should the court Qr legi'slature act. ,Spme

of these efforts include:

I. A State-Wide Funding Scheme: Full-state funding, ending the dependence on

local property wealth, might take two forms: the first might involve only a state-

wide income tax; the other, a statewide property tax, wherein funds from property

would be assessed, collected, and redistributed by the state. Statewide schemes

have the obvious advantage of ending local wealth advantages; their disadvantages

are also well known and center mostly around removing control over education from

the lodal arena.

2. Fiscal Neutrality: Another remedy might be one suggested by John E. Coons

and others. It alloWs one school system to support education "more generously

than ,mother by 'exerting greater fiscal effort." He continues:

/ but that each district's ability to support schooli must be independent

of its own wealth or tax base. Under fiscal neutrality, therefore,

expenditures may vary according to differences in local willingness to

32
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pay for public education as well as according to the kinds of educa-

tionally relevant factors mentioned earlier.37

Rich districts could, then, raise their per pupil expenditures, but these wealthier

systems would have to contribute to a fund so that poor districts, too, could help

themselves. This scheme is relatively simple and may help close the wealth gap

among school systems, but jt penalizes the richer systems which makes it

politically difficult to legislate.313'

3. Minimum Provision: The simplest and, prrhaps, most attractive remedy,is

one in which the court and the legislature would make an effort to fund the

Foundation Plan more fully, though such money might only be forthcoming if the

state had a broad-based income tax. The advantages are obvious: maintenance of

local control and property tax system, while supplementing from the state;

problems may occur, however, in legislating an income tax. In New Jersey, the

supreme court closed the schools in order to force the state assembly to pass

such a law; the New Hampshire assembly would be similarly hard to convince.39

38
Germs et al., have suggested a variation on the fiscal neutrality approach,

one which provides a steep increase in millage, for poor districts,.up lo, say,

20 mills, after which the support from the state would be less prominent; this

scheme giat an.incentive to local districts to help themselves through state

subventions, See William I. Gar16, James W. Guthrie, and Lawrence L. Pierce,

School Finance: The Economics and Politics of Public Education (Engelwood Cliffs,

N.J.:' Prentice -Hall, 1978), p. 221ff.

39
For a case study of the New Jersey Supreme Court's closing of the schools

and.the legislature's actions, see Richard Lehne, The Quest for E4uality (New York:

Longman, 1978). For a discussion of the political aftermath of Serrano;see

Arnold Meltzner and Robert T. Nakamura, "Political Implications of Serrano, in

School. Finance in Transition (Cambridge, Mass.: Ballinger, 1974):'pp. 264-74.
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Conclusion

A few other considerations deserve comment. First, tax - equity methods have

advantages over 14th Amendment and ;'educational equality" approaches, since one

cannot prove, using Rodriguez, that children are discriminated against simply

because of their family income: poor children do live in richer communities and

rich children do live in poor districts.

, Educational opportunity is even harder to define and document. For, if

school system is at least providing a minimum educational opportunity for each

child, it is nearly impossible to separate the benefits of '!equal" from "unequal"

opportunities. While we have found in New Hampshire that property-poor districts

have worse facilities, less staff with less training, and send fewer stuaents on

to further education; our argument does not rest on the quality-funding correlation.

Justice Powell in the Rodriguez decision wrote about this issue:

Indeed, one of the major sources of controversy concerns the extent to

which there is demonstrable correlation between educational expenditures

and the quality of education. Related to the questioned relationship

.between cost and quality is the equally unsettled controversy as to the

proper goals of a system of education.°

Powell is referring here to a decision by a local school system not to offer a

particular "opportunity," not necessarily because it coild not afford the program,

but because it did not want it.

Ironically, ahelA Serrano and before Rodriquez, several rich school systems'

testified against the redistribution of tax funds it their states fox education

the grounds that differences in fundingdid not mattert41 True, there may be

40
Rodriguez, p.p.:. cit.

41
David K. Kirp has called attention to the behavior of rich districts in

trying to minimize their losses inAfinance equalization reforms. See "Sthool

Finance and Social Policy: Serrano and Its Progeny, School Finance in Transition,

ciL cit., p. 2.
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no clear relationship between another dollar spent, and a concomitant increase

in quality. But, as Coons notes, "If money is inadequate to improve education,

thetesidents of poor districts shoul4 at least have equal opportunity to be.

disappointed by its failure.
.42

We have attempted in this article to separate educational and tax reforn.

We have argued that school finance reform, As pursued in the last dozen years,

may rally be a tax equity issue. For it is the taxpayer who is working finan-

cially harder in poor systems and deriving less results for the schooling of local

children. In New Hampshire, for example, we have., not asserted that certain tax-

PAYers are being denied equal opportunity or protection, as other legal arguments

have done; rather, we believe that all taxpayers in poorer districts are forced

to carry an unreasonable and disproportionate burden for an educational system

which is mandated and controlled by the state. Coons makes a similar point:

One buys public education with public money. (The buyer) is education

poor if his school district is poor. In the case of public education,

personal and district wealth are identical because the only weal? a

family has available for the purchase of public education is that.of

its school district.°

Using Coons' logic, if one cannot "buy" an education equal tb the quality of that

in other districts simply because of the absence of taxable property wealth, then

one is ipso, facto "poor."

Hence, our purpose is to suggpst the reformation of the taxation system,

leaving the, improvement of education to educational reform: -"Fiscal reform,"

t ,

explains Coons, "will be an answer to some problems; adMinistrative reform, to

4
others; both to still others, "44

42 tOons, tlune, and Sugarman, off, cit., p. 3

43 Ibid., p, 33.

44 Ibid.
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We advocate, then, a tax tefotin for a tax problem: the funding of our public

schools through an equitable tax system. While the road to reforming school

finance is slow going, a tax-equity approach to equality has promise in New

Hampshire and, perhaps, elsewhere.

36


